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HIGH COURT OF JAMMU & KASHMIR
AT SRINAGAR
IA No. 3939/2013 in DS/D
SWP No. 1850/2013 .
Date of Order: 13. 12 .2013
Gowhar Nabi Khan and Ors. Vs. State and Ors. ‘
Coraim:

Hon’ble Mr. Justice Ali Mohammad Magrey, Judge

1A No. 3939/2013

Mr. Azharul Amin, Advocate for applicant/ respondent No. 3

Mr. Mr. M. A. Chashoo, AAG for respondents 1 and 2

Mr. Altaf Haqani, Advocate for non applicants/petitioners.
In the instant application, applicant/ respondent seeks

vacation of order datéd 27.09.2013 passed by the Court in CMP

INo. 2969/2013. o

Learned counsel for the applicant/respondent submits

| that on requisition from the PHE, Irrigation and Flood Control

‘De‘partmp'r}t vide their letter No. PHE, IFC/HRM/2013 dated

prescribed qualification for the post of Assistant Engineer

(C'ivil)' is Bachelor’s Degree in the relevant branch of

Erilgineering (Civil Engineering) or AMIE Section (A&B) India
(Civil Engineering).
Learned counsel for the applicant/respondent submits

that requisitioned posts were advertised vide Convlmissiou’s,

“‘{I\'Iotiﬁcation No. 11-PSC (DR-P) of 2013 dated 28.06,201?;,’. :
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30.05.2013, 4'1 posts of Assistant Engineers (Civil) referred 1o

;the Commission for selection. of suitable candidates. The =5+
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! hearing before the Bench. Learned counsel submits that

tinterim order stands extended from time to time and is ip

|'1'01lmd that the process stands initiated against the direct
';!'ecx uitment post ag per the requisition submitted by the
i

‘Jnte,ndir_g department, Learned counsel further submits that
. Maintaining the quota between the dipect recruitment and
promotees has reference to the recruitment ryleg which of
'c"ourse is worked out by the Government with reference ‘to

adherence of recruitment Ruleg,

that the applicant has only to observe its constitutiona] duty of
makirg selection invterms of prescribed rules and requisition,
The Writ petition of the Detitioners as it feiates to the stalling of
selection is pot maintainable as the petitioners can seel
redressal of theirp grievances by approaching the department for

having the matter settled with reference to quota. Government

has power to consider their claim and in case Stale comes to the .

conclusion that there is some wrong calculations made ip
working out the quota, the same can be redrawn and a reference

for withdrawing the requisition can bhe accordingly, made.

e, Lherefore seeks modiﬁcation/vacation of the order on the

Learned coungel for the applicant/respondent submits
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Mr Haqam, ‘leamed counsel for the non- apphcant.s/

) pls has invited the attention of thls Court to vauous o

lhat the Govemment has violated the recruitment 1‘ules and

A.ssn

.tan Engineer Posts to be filled up by direct recrmtment

Heard learned counsel for the pa1t1es and perused the

mat erlal on record.

Relief claimed in the writ petltlon to the exte' t o__

calculation of quota cannot form a ground for stalling th

process in interim. The relief clalmed belng final and granted by‘ ,

this Court in terms of order dated 27.09. 2013 has Lhe e{fect 01
stalling the process and leaving no scope for its final

adjudication. The grant of interim relief has reference to the

already settled principles of law and on: cons1derat10n of the :
/Z/matlels and in order to ensure that lis is protected. By a]lowmg
applicant-Public  Service Commission there - shall ]) e
prejudice caused to the petitioner_s WI}O are subgta '
holding the post of Junior Engineers an‘d clalm theiij‘ 1}1‘&),1;101‘101]
against the Post of Assistant Engineer withiﬁ their qluo{t:a of
60 % carmarked in terms of “Jammu and Kashmlr Engmeel ing

N
(Gazetted Service Recrultment Rules, 1978” as amended up to




The quota is worked out in the manner of ratio provided

Schédt.le appended with the Jammu and Kaghmir -
ﬁmeeung (Gazetted) Service Recruitment Rules, 1978.°

evant portion is extracted as under:-

|(i)Asst. Engineer 8000-275- (a)20% by Direct Recruitment,‘
B

! (ii) Tech. Officer to | 12950 from persons possessing
Ex. Engineer Bachelor’s degree in the relevant
(iii) Store officers branch of Engineering or AMIE
section (A&B) India in the:
appmpriate ; branch of
Engineering

(b) 60% By promotlon from
Junior Engineers equivalent
quahﬂcatmn with at least 3 years | i
service as Junior Engineer -,
©. 20% by promotion. from
Junior Engineer having diploma
in' - Engineering or equivalent.
quahﬁcanon from a recogmzed
Institute in the dlscxplme in
which appointment is to be mad
havmg at least 5 years semce ns-
Junior Engineer:

Provided that a Junior Engxmcx
who has undergone condensed
diploma course (as part of one
time dispensation) shall also be
treated as 2 years diploma holder.
and the ratio of promotion” in a
particular ~ recruitment  year
between 3 years and 2 years
¢ diploma holders shall be 7:3:
Provided further that if at the
time of  consideration = of
promotion of eligible - officers
from one source of appointment.

(Degree/ diploma) are mot
available, eligible officers from |
other  source of = appointment
shall be taken on  stop gap
arrangement who slnll not hay
preferentml treatment: 1'0 "hxg i
promotions.
Note: The proviso pemuttmg ]
| Junior  Engineer: . ;who . has
undergone - condensed : diploni
course to be treated as two'y
diploma course shall be’ txedted' ¥
as one time dlbpens.xtwu

In the present case this Court in exparte has gramcd ad
interim relief which v1rtua11y amounts to grant of principal

relief sought in the petition without -hearing the other' side




by the Hon’b\e Apex i
. ‘/ !

thereby going z\gamst‘the law 1aid down
{ in case gank of Mah rashtra Vs Race Ship pmg :

L Company Pri ed and am'

Cour

and Transpor

ivate 'Limlt

ant Conectox of Cc1 )

_(1995) g sC Cases 257 Assist
Fxcise Chendan Nagar, West Bengal Versus D ml
eme Court Cases

ndia 1id. and others ((1985) 1 Supr
d others Versus M/s swaika -

Rajasthan an
ne Court Cases.

260, Statc of
Propert'lcs and Another; (1985) 3 Supreme ] 2

217. .
for the non-

M. Hagani,

1earned counsel
mits that peﬁt’xoners Tave become
st of Assistan (Cvil) =

{itioners sub
t Eng‘meg:_rs

applican’s [pe

for p promotion to the po
draulic Wing of PHE way back in the mont ‘r
rs peuod o‘ se

01 the

in Hy
er havmg completed ‘three ye

unior Eogin

i.e., aft
d counsel f

eers. Learne

that in

posts of J
titioners submits Lhe maﬁerb
gervice of petmoners are regu\até;d‘

] / consideration of Promotion, 8
ions of Jammu and Kashmir Cwﬁ Se

py the Provisxon
holding of ’me_etmg of

n Commxttee) Ru\es 2005 lt
of Ru\e (2) @f& the

applicants [pe
rvices
the -

ce of Vacanc1es and

: © o (referent
Department al Promo’uo is:
Sub—Rule (2) ‘sa

st Pmitted that m texms of
rules, respondel 1t State are under Jegal obhg'\t
vacancies in th'e-promotlon quota to Pubhc Sein
omotion C_ommlttee as




e a year, preferably in the month of January and July and also

u,ccs sary steps for having the meetings convened.

i In'uew of the contentions raised by Mr. Hagqani, learned ¢ counsel lor

s their claim for conmdelatlon,ot theu‘ ’

)ph( ants/respondent

or. promotlon it has become necessary to direct rcspondenL SLdlL 10

”(,01131(161 the case of petitioners for promotion within their quota in’

'accordam'e with rules governing the subJect and as per rules, ie.,

(refétenca- of Vacancies and holding of meeting of the Departmental

Promotion Committee) Rules 2005, within one month.

Ir. the given circumstances, the instant application is allowed order

dated 27.09,2013 shall stand modlﬁed by allowing the apphcmt— quhc :

Service Conimission to ploceed for ﬁnahzmg the selectlon

—psC (D of 2013 dated 28.06. 2013 Hu\vc

notificaiion No. i1

selection lis: shall only be issued after seekmg pcumssmn f1 om thb Courl.

(CMF No. 3939/2013 disposed'of.
SW?2 No. 1850/2013

List after énsuihg winter vacation.
0, AAG under

Copy of order shall be furnished to Mr. M. A. Chasho

the seal an

Sotuiger ‘ i S)\wab/lc '}v.\i

d signature of Bench Secretary of this Court today itself.
AN

1310 - 2013
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BEFORE THE HON'BLE HIGH COURT OF J&K

AT SRINAGAR

Pe)
SWP No}gg /2013

MEMO OF PARTIES

MipviO UL 132> 22==

In the case of :

1.

Gowhar Nabi Khan (aged 34 yrs)
S/o Gh. Nabi Khan
R/o Rawalpora, Srinagar.

Shuja Shoukat Hussan (aged 32 yrs)
S/o Bashir Ahmad
R/o Pulwama-Kashmir

Ishfaq Hamid Wani (aged 40 yT8)
S/o Abdul Hamid Wani
R/0 Keller-Pulwama, Kashmir

Abid Hussain Khan (aged 31 yrs)
S/o Zahoor Ahmad Khan
R/o Lal Bazar, Srinagar

Javid Ahmad Karpal (aged 32 yrs)
S/o Gh. Nabi Karpal
R/o Rainawari, Srinagar

Zubair Ahmad Nagash (aged 34 yrs)
S/o Abdul Hamid Nagash
R/o Lal Bazar, Srinagar

Faisal Farooq (aged 32 yrs)
S/o Farooq Ahmad
R/o Nanil, Anantnag, Kashmir

7ahoor Ahmad Shah (aged 40 yrs)
S/o Mohd Yaseen Shah
R/o Hawal, Srinagaorw




10.

Farooq Ahmad Ganie (aged 40 yrs)
S/o Abdul Ahad Ganie
R/o Warapora

Younis Hamid Kirmani (aged 32 yrs)
S/o Abdul Hamid Kirmani
R/o Batwara, Srinagar

Petitioners
Versus

State of Jammu and Kashmir through
Commissivner/Secretary to overnment,
PHE, Irrigation & Flood Control Depitt.,
Civil Secretariat, Srinagar

Chief Engineer
PHE, Irrigation and Flood Control,
Kashmir

% @/ /’3’/.1 &K State Public Service Commission,

Poloview, Srinagar through its Secretary

Respondents




